A quick and dirty explainer to employment in the COVID-19 era: Being Stood
Down, requesting annual leave, getting sacked and being made redundant.
OK, everyone’s 1.5M apart? Let’s begin.
Stand Down
Being stood down is temporary while being made redundant is permanent. Think of a
stand down as employment purgatory: Neither sacked or working. So a person who is
‘stood down’ is not terminated, is not required to work and cannot claim Unfair
Dismissal - and most importantly is not paid while they are stood down. Counter
intuitively though all entitlements continue to accrue during a stand down.
Relevantly, the Fair Work Act provides at section 524 (1) (c):
An employer may, … stand down an employee during a period in which
the employee cannot usefully be employed because of ... a stoppage of work
for any cause for which the employer cannot reasonably be held responsible.
A consequence of that section is that alternate duties (i.e. “usefully be employed”) may
be the first port of call for an employer to consider providing to an employee before
standing staff down.
Also a “stoppage” is required. A downturn in business is not normally enough to satisfy
the term “stoppage”. From that, just because, say, a pub has a one person per 4
square metre rule, but is otherwise open, it wouldn’t seem to be a stoppage of the kind
touched by the Stand Down scheme in the Act. Mandatory closure of the pub would
seem to be a stoppage though, making a stand down lawful.
Taking Annual Leave
An employee is entitled to seek to have their accrued annual leave or long service
paid out while they are stood down or at any time, but an employer may not agree to
allow an employee to take leave. If that is the case, the Act provides:
(2) The employer must not unreasonably refuse to agree to a request by
the employee to take paid annual leave.
In these unchartered times where hundreds of thousands if not millions of Australians
will be working for deathly quiet employers and then being stood down, it remains to
be seen if the Fair Work Commission or Courts will permit an employer to refuse to
allow an employee to take their annual leave pay while being stood down if it would
send the business to the wall to do so. My money is on no, unless the Government
changes the law.
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